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THR COMPTROLLaR QENBRAL 
O'F T H R  U N I T E D  B T A T Q a  
W A S H I N G T O N ,  D . C .  2 0 5 4 8  

MATTER OF: Computer Xicrof i lm In t e rna t iona l  
Corporation 

DIGEST: 
1. P r o t e s t  t h a t  shor t  period between h i d  opening and 

scheduled cornencement of  performance of cont rac t  
was an unnecessary r e s t r i c t i o n  on competition i s  
dismissed. IFF3 s e t  f o r t h  both the  bid openinq 
da te  and the  performance schedule and, t he re fo re ,  
t h i s  i s sue  should have been apparent t o  p r o t e s t e r  
from a reading of the  I F B .  Since t h i s  i s sue  was 
not pro tes ted  u n t i l  a f t e r  b i d  opening, i t  i s  
i int inely under sec t ion  21.2(b)(l) of GAO R i d  
P r o t e s t  Procedures which requi res  p r 3 t e s t s  based 
on a l leged  impropr ie t ies  which a r e  apparent pfrior 
t o  h i d  o,nening t o  be f i l e d  Drior t o  h i ?  openinq i n  
order  t o  be considered. 3 C . U . R .  $ 21.2(b)(l) 
(1983). 

3. GAO w i l l  not < l i s t l i rb  contraTting aqency's 
cleternination t h a t  p r o t e s t e r  was nonresponsible 
where ? r o t e s t o r  c o u l d  not perform a t  l e v e l s  
required by IFR i m , e d i a t e l y  1.1pon award of 
c o n t r a c t .  P ro te s t e r  admitte3 t o  Freaward survey 
tear? =?-..at it  needed t o  obta in  some equipnent and 
nake sone personnel chancces i n  order  t o  Ferform at- 
IFB-specified l eve l s  a n d  t:3 ronple te  work w i t h i n  
t i m e  schedules s e t  f o r t h  i n  IC3. :.!oreover, pro- 
t e s t e r  was ;.,bout t o  move fron one f ac iL i ty  t o  
anoth2r s h o r t l y  a f t e r  ?reaward surv3y was con- 
?uctell and agency had work backlog which niqht  
cause work orders  t o  be :3lacod i n n e d i 3 t s l y  a f t e r  
3war.l. I n  these  z i rcuns tances ,  .agency de te r -  
mination was reasonable.  

Computer Microf i ln  In t e rna t iona l  Corporation (CYIC) 
p r o t e s t s  t he  Government P r i n t i n g  Zffise's (<PO) deter -  
mination t h a t  it was nonresponsihle and i n e l i g i b l e  f o r  award 
of a requirements con t r ac t  for  prodtiction of microfiche 
and r e l a t e d  oDerations i n  connection w i t h  G P 3  Proqrat? 
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N o .  9 - 1 5 4 - S .  Tn a r e l a t e d  mat te r ,  C Y I C  c h a r q e s  t h a t  t h e  
i n v i t a t i o n  f o r  h i d s  ( I F R ) ,  w h i c h  r e a u i r e d  p e r f o r m a n c e  t o  
h e q i n  i u s t  1 v e e k  a f t e r  h i d  o p e n i n q ,  was t i n n e c e s s a r i l y  
r e s t r i c t i v e  of c o m p e t i t i o n .  

W e  dismiss t h e  protest  i n  p a r t  a n d  d e n y  i t  i n  p a r t .  

GPO i s s u e d  t h e  s u h i e c t  s o l i c i t a t i o n  o n  S e p t e m b e r  26, 
1 9 9 3 .  S i d s  were 9 p e n e d  o n  October 2 4  a n d  p e r f o r m a n c e  was 
s c h e d r i l e d  t o  becrin on Yovemher 1 .  When b i d s  were o p e n e d ,  
CPIC's h i d  was t h e  s e c o n d  lowest. Yowever ,  t h e  l o w  b i d d e r  
w a s  d e t e r m i n e d  t o  be n o n r e s p o n s i h l e  a n d  C Y I C  was n e x t  i n  
l i n e  f o r  a w a r d .  

4 CPO D r e a w a r d  s u r v e y  team v i s i t e d  CMTC's f a c i l i t y  o n  
Vovember 1 and  t a l k e d  w i t h  C V I C l ' s  a e n e r a l  m a n a a e r  a b o u t  t h e  
P e r f o r m a n c e  c a p a b i l i t i e s  of TMTC. The s u r v e y  team recom- 
!?ended that S Y I C  n o t  be awarded  t h e  c o n t r a c t -  b e c a u s e  C Y T C  
wou1.d be i n  t h e  p r o c e s s  of rnovinq t o  new q u a r t e r s  i n  a p p r o x -  
i m a t e l y  ? w e P L s  and because CMTC " c a n  o n l y  a c c e p t  about  50 
to 60% of t h e  o rders  r i q h t  now.'' The s u r v e v  team n o t e d  t h a t  
CDn h a d  a "hciqe 'nacklocr of o r d e r s  and  c a n  n l a c e  Qn lordersl 
a d a v  a s  of "Jov. 1 ." The  c o n t r a c t i n q  o f f i c e r  a d o n t e d  t h e  
s u r v e y  team's r e c o m m e n d a t i o n  o n  Vovember 1 a n d  d e t e r m i n e d  
t h a t  C Y T C  was n o n r e s o o n s i h l e ,  Tn, s u p p o r t  of h e r  d e t e r m i n a -  
t i c ) r \ ,  the c o n t r a c t i n a  o f f i c - r  f o u n d  t h a t  " C Y T C  would  not. be 
3 b l e  t o  produce e v e n  an a w r a a e  d a y ' s  orders fo r  a t  l e a s t  
t r . m  weeks r a f t e r  t h e  s t a r t  of t h e  c o n t r a c t 1  d u e  to  t h e i r  
l a c k  o f  ocll.1iomont a n d  p e r s o n n e l  .I' "he c o n t r a c t i n a  o f f i c e r  
.31so s t a t e ?  h e r  b e l i e f  t h a t  t h e  S ~ ~ s r i n t s n i l e n t  of Documen t s  
would 9 a v e  Qrr?ers t o  p l ace  u n d e r  t h ~  c o n t r a c t  a s  soon a s  i t  
was awarded .  

C M T r  a r n u e s  t h a t  t h e  c o n t r a c t i n q  o f f i c e r  s h o u l d  h a v e  
e x a m i n e d  i t s  f i n a n c i a l  c a p a c i t y  a s  w e l l  a s  i t s  a b i l i t y  t o  
p e r f o r m  i a m e d i a t e l y  u p o n  a w a r d  o f  t h e  c o n t r a c t .  C V T ~  a l so  
c o n t e n d s  t h a t ,  s i n c e  b i d d e r s  d o  not. q r d i n a r i l v  h a v e  i d l e  
c a n a c i t y  a v a i l a b l e  a n d  o r d i n a r i l y  h a v e  t o  h i r e  ne($' o e r s o n n e ' l  
a n d  p u r c h a s e  new e q u i p n e n t .  to f u l l y  perform a c o n t r a c t  o f  
t h i s  s i z e ,  GPO shoul r7  h a v e  a l lowed it  a r e a s o n a b l e  ~ e r i o d  of 
t i m e  i n  w h i c h  to  a c h i e v e  t h e  c a n a b i l i t y  t o  n o r f o r m  t h e  
amoun t  o f  work  r e q u i r e d  hv t h e  IFR. C Y T C  a l s o  c h a r s e s  t h a t  
t h e  TFP was o v e r l y  r e s t r i c t i v e  b e c a u s e ,  b y  r e q u i r i n a  f i l l 1  
Derformance o n l v  1 week a f t e r  b i d  o p e n i n a ,  a l l  f i r n s  exceot 
t h e  c o n t r a c t o r  who h a d  b e e n  d o i n s  the b u l k  of t h i s  work  f o r  
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GPO previously or contractors with excess capacity were 
effectively eliminated from consideration. 

To the extent that CMIC protests the short period of 
time allowed between bid opening (October 24) and the 
required start of performance (Vovember 11, the protest is 
untimely. The IFB, as initially issued, scheduled bid 
opening f o r  October 17: by amendment, however, bid opening 
was rescheduled for October 24. The IFB at all times stated 
that performance would commence on Yovember 1. Thus, this 
alleged impropriety should have been apparent to CMIC from a 
reading of the IFR and, under section 21.2(b)(l) of our Bid 
Protest Procedures, CMIC had to protest this matter prior to 
bid opening. - See 4 C.F.R. part 21 (1983). Since this pro- 
test issue was not filed in our Office until November 4, it 
is untimely. See Somervell & Associates, Ltd., R-192426, 
August 18, 1 9 7 8 , 7 8 - 2  CPD 132. Moreover, insofar as CMIC 
nay have been satisEied with the original October 17 bid 
opening date, but not with the anended October 24 bid open- 
ing date, the protest had to be filed within 10 days after 
2YIC knew that bid opening had been postponed in accord with 
section 21.2(h)(2) of our Procedures. Since CMIC did not 
protest until more than 10 working days 3fter the initial 
hid opening date, this portion of the protest is untimely 
and xi11 not be considered. See Red Ball Transfer & 
Storace, 3-190255, December 21,  1 9 7 7 ,  77 -2  CPD 492. 

- 

Concerning CMIC's charge that the contracting officer 
improperly determined CMIC to be nonresponsible, we have 
recognized that a Contracting officer is vested with a con- 
siderable degree of discretion in determining a prospective 
contractor's ability to perform a contract. - See Pope, Evans 
and Robbins, Inc., B-200265, July 14, 1981, 51-2 CPD 29. Of 
necessity, such determinations are matters of judgment which 
nust 5e based on fact and reached in good faith. The pro- 
curing agency logically is in the best position to assess 
responsibility and must bear the brunt of any difficulties 
experienced in obtaining required performance. Accordingly, 
we will not disturb a contracting officer's nonresponsi- 
bility determination unless it was made in bad faith or 
lacked a reasonable basis. Pope, Evans and Robbins, Inc., 
supra; Armor Elevator Company-Memphis, Inc., €3-209775, 
April 15, 1983, 83-1 CPD 415. We cannot conclude that 
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the contracting officer's determination was made in bad 
faith or lacked a reasonable basis in the present case. 

The record shows that CMIC's representative told the 
preaward survey team that C X I C  would not be able to produce 
microfiche in accord with the naxinum order requirenent and 
time schedule set forth in the IFB. The IFB stated that as 
of November 1, the contractor would have to handle 40 to RO 
orders (usually 60) each day and that orders would have to 
be completed within 8 workdays. The protester's representa- 
tive told the preaward survey tean that his firm could not 
perforn at these required levels immediately after award of 
the contract. In its submissions to our Office, the pro- 
tester admits that it Aid not have in its possession all of 
the equinnent necessary to do the work: the protester argues 
that it needed time to have new equipment delivered and %o 
make anpropriate nersonnel arrangenents in order to "reach 
€1111 production without the possibility of any delivery 
delays." At a conference on this protest, the protester 
initially 3rgued %?at approxinately 2 weeks' notice would 
have b e e n  neede4 in order to achieve full production capa- 
bility on this contract; later in the conference, the pro- 
tester sagcrested that even 1 week's notice might have been 
siif f icient. 

In these circumstances, we are of the opinion that it 
was not necessary for the preaward survey team to evaluate 
the financial capacity of CMIC since a negative finding was 
justified on the basis of the inability of the firm to 
psrforn in accord with the specifications alone. 

As we indicated in Pope, Evans and Robbins, Inc., 
supra, the bidder has a duty to clearly establish that it 
can perfqrn a contract. Moreover, it is within the con- 
tracting officer's discretion not to discuss negative 
preward survey findings with the bidder before naicinq a 
responsibility determination. Pope, Evans and Rohbins, 
- Inc., supra. Here, CMIC could not demonstrate its capa- 
bility to perform the work at the required levels imnedi- 
ately. Rather, CMIC had to obtain some equipment and make 
certain personnel changes. Furthermore, CYIC was about to 
move its facilities and this apparently caused the preaward. 
survey team some concern that there would be potential 
delays in reaching full production and meetinq delivery 
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schedules. The contracting officer determined that GPO's 
backlog might cause orders to be placed with the contractor 
inmediately after award and decided to hold potential con- 
tractors to the work levels agreed to in their bids. 

We note that award was not made until December 16. 
Apparently CMIC's protest, which was filed in our Office on 
Vovenber 4 ,  prevented GPO from awarding the contract and 
placing orders thereunder until GPO determined that it would 
nake award notwithstanding the protest. GPO nade such a 
determination on December 14 and notified our Office that it 
would make award as required under section 21.4 of our 
Drocedures. In such circumstances, we believe the 
contracting officer's negative determination should be 
upheld if it had a reasonable basis at the time it vas 
nade. - See Pleion Corporation, 8-210790, ,July 6 ,  1983, 83-2 
CPD 61. Yoreover, in view of CMIC's admission that it would 
need at least 1 or 2 weeks after award to reach the capacity 
levels specified in the IF3 a n d  because nothing in the 
record shows that the contractin? officer knew or expected 
that awar.1 would be delayed for approximately 6 weeks after 
h e r  responsibility determination was ma.??, we believe the 
requirement that a proposed contractor have all necessary 
equipment and personnel to p e r f o r m  the work at the time of 
the survey was reasonable. 
Memphis, Inc., supra. Accordingly, the protest is denied on 

-- See Arnor ?levator Company- 

this point. 

The protest is dismissed in Tart and denied in part. 

V I  Corn? t ro 1 13 r Gene r 3 1 
of the iJnited States 




